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Passed by Shri Uma Shanker Commissioner (Appeals-II)__.;;-
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Arising out of Order-in-Original No SD-02/29/AC/201 ~-16 Dated 28.01.2016 & SD-02/12/AC/2016-17

Dated 30.08.2016 Issued
by Assistant Commr STC, Service Tax, Ahmedabad

tf \:SJ4lclcbaf cof "!Ff :g:cf "C!rn Name & Address of The Appellants
M/s. Hazira Port Pvt Ltd Ahmedabad

gr or@a srar a orig€ al{ ft anfq fr nf@ant at 3llf@ Ah-lfaffsla ~ x='r cp'{

aar ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#hr zye, Tr zyca vi ara rql4tu nu@raw at r@a-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~. 1994 cBl" tfRT 86 a siasfa srh atf a Lffff cBl" \TIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4Ra fa fl tar zca, nra zyens vi hara r9Ra urn@avr i1. 20, nq #ea
eiRqca am,rag, enuft I, 38H<Ila--380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4l#tu znznf@raw aht fa8hr arf@)fr, 1994 cBl" tfRT 86 (1) cB" ~ 3N@ ~
Alll-Jlq~I, 1994 cB" R'lJ1i 9 (1) cB" ~ ~ {pll=f ~.it- 5 ll "clT'{ ~ B'"cBl" \JIT
rift vi r rt Ria 3rat fag 3rft cBl" <Tif "ITT ~ mwff
alt rt a1Reg (qi a yamfr IRat) al mer Ra pen i +zrznf@raw at =nzrft fer
%, cl6T cB" '1WRf t114GJPlcfi &f5f ~ cB" .-lllll4lclzrr fGzr cB" .=rr:r 'B~ ~ ~ cB" "{t)q

ii ii vaa at i, anu alt nir 3TR 'c1lTT7.TT l1'l!T ~~ 5 C'fmf m ~ cpq t crITT ~
1 ooo / .,... wft zhf I ui hara al ir, ants #6t ir 3'ITT 'c1lTT7.TT l1m~~ 5 C'fmf m
50 C'fmf Ticn "ITT 'ITT ~ 5000 / - ffl~'iWft I u±i ala at ir, nu al air 3ITT 'c1lTT7.TT <rm
~~ 50 C'fmf m 3aa unar & azi nu 100oo /- ffl ~ 'iWft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should b.e accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount Pft\~',,;-'-.,::~
service tax & interest demanded & pen~lty levied _is more than fifty Lakhs r~pees, in the formof,"«
crossed bank draft in favour of the Ass1~tant ~egI~trar of the bench of nominated Public Sec:,tPf ,;:{s;~ -c;~_~:.,}
Bank of the place where the bench of Tribunal Is situated. · -( 1..¥_:}t !!)
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(iii) fHfra 31f@/fr1,1994 #t Irr 4 uq-rrrji gi (2g) er; 3@"1@ 3rcflc;l ~

·•. . f.r<jl{jcjc{), 1994 er; frn:r:r 9 (21:!) er; aiafa fea~Ra mi a.el-7 i # GIT 'f{cr;.fi 'C?c[ iR-fcfj W21
. argr,, ta sn yeas (r9ta) # arr?r TJ[trm (0IA)( "BWI ~ w:rrfufcl llfu 'ITTIFI) 3Jh .3J1lx

3Tl~c!U, 'f!Wf<}, / 3 3lqa 31era Mao tu wqr zyca, sf)tr urznf@raw pt 3rrcfcR c!wl
aer ta gy snrtr (o10) ctr nF-f ~Jfrll 'ITT1f'r I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar:companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA}(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. I Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010} to apply to
the Appellate Tribunal.

2. ztenizitfera nrnrra gca arf@za, 1o7s al r w orgqa1-1 ? 3terfcl frlmfur fcrn:!3rar [Gu 3mer gi err qf@eat a arr?r a R W x<i 6.50/- trn cITT rl!l<TIWI ~ ~c
'fPTT 5'r,=rr 'tfli% t:/ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975. as amended.

3. tr gyca, tr yen gi tam grf)tr nm1f@rant (mrffqf) fzunrr6, 1oo2 i fla
vi art id~@ mm#raj atfRra art fnii aft 3jt ft1 3T[c!,P=@ fcl;-l:rr GITffi t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, l=xcise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. +far era, he4hr 3eura grcn v Baas 3dirt frat (Ghea h 1f 3rqi h mar«ii #i
c41 3=qr /n 3f@/f7Ia, t&yt nr 39qh 3iasi far(tics.-2) 3rf@1fzrm g(go«y frir
29) Riia; a&.z.2sty 5it #fa4r 3f@1f1a, r&&y #r urt3 h siaaaa a aft arr #rw&,r
f.:lfixmraqf-pf@r arm anar 3rfarf ?&, auraf gr rr as 3iaiaaan art 3rhf@a 2a 7fr
atatz+uv31f@ra t>l'

he)zr3Ira areas viarn eh 3-frfaf('f" cflraT fcj, (T •RT~" ;R· f.:ra:c'I QJ@rc>f ~ -

(i) ~ 11 g'r cJ'i' 3ic=rirlf f.:\trmcf './.cf>-Jf

(ii yr&z srant r vre ;m;fc, {ITT(
<iii) fl~c ~-au f.:l,ra:rr,mr ,'r, f.:i<rJr 6 m 3icf<lrrr ~ '.{clfcFf

e» 3rt arf r fns r nr h au farr (Gi. 2) 31f@)1zra, 2014 s 3war t qt f@hi

3r4r4a)zr qf@)arrhmar far&fta-rarer 3rff r.rcf 3rcflC>T <1il' RfaJ:. .=i~ ~)ir 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under -section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section ·J 1 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay
applicatioh · and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr +iaof ii, sr arr ah uf 3r4r mm?aurmarszi ares 3rerur areaz zvs
fafaaata f@nsgn ran 1o% paraw at szhr vs fafr ra av k
10% rw1arruRt srasrI
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% oJ the duty demanded where duty or duty and penalty are in dispute, or
pe1ialty, where penalty alone is in dispute.
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3 V2(ST)(161)A-11/16-17 AND V2(ST)36/A-ll/2016-17

ORDER IN APPEAL

M/s. Hazira Port Private Ltd., 101-103, Abhijeet- II, Mithakhali

Circle, Elisbridge, Ahmedabad- 380 006 (hereinafter referred to as
appellants') have filed the present appeals against the Order-in-Original

number SD-02/29/AC/2015-16 dated 28.01.2016 and SD-02/12/AC/2016-
17 dated 30.08.2016 (hereinafter referred to as 'impugned orders') passed

by the· Asst.Commissioner, Service Tax Div-II, APM Mall, Satellite,

Ahmedabad (hereinafter referred to as 'adjudicating authority'); "

2. The facts of the case, in brief, appellant has incurred expenditure of

Rs. 4,38,483/- and Rs. 4,28,551/- in foreign currency in FY 2013-14 and

2014-15 respectively for renewal of subscription charges of online web
based periodical. Department resorting to erstwhile section 65(53) of FA,

0 1994, is of view that these periodical does not fall under the definition of

section 2(1) of the Information Technology Act, 2000 as data and
information were not intended to be processed in computer system and

periodicals received online are similar to providing library access to
members. Therefore appellant can not be covered under online information,.

and database acess and/or retrieval services and are liable for tax of Rs.
54,196/- and Rs. 52,969/- for FY 2013-14 and 2014-15 respectively under
section 68(2) of CEA, 1994 read with rule 2(1)(d) of Service Tax Rules,

1944.

3. Adjudicating Authority vide. impugned OIO's dated 28.01.2016 and

( 30.08.2016 confirmed demand of Rs. 54,196/- and Rs. 52,969/
respectively, under section 73(1) of FA 94 along with interest under Section
75 and also imposed penalty of Rs. 10,000/-under Section 77(2), Rs.

10,000/- under 77(1)(a) and penalty of Rs. 5O00/- under section 77(2) in
each OIO for both FY 2013-14 and 2014-15. Equal penalty of Rs. 54,196/

and Rs. 52,969/- .in respective OIO under section 78 for suppression of facts

was imposed on appellant for both FY 2013-14 and 2014-15.

4. Being aggrieved with the impugned order, the appellants preferred an l,
appeai on 22.04.2016 for OIO dated 28.01.2016 and on 18.10.2016 for OIO
dated 30.08.2016 before the Commissioner (Appeals-II) wherein it is
contended that appellant have availed the service in nature of online
database access and retrieval services from service provider situat79;-i~ii--

· ,,'
abroad. The place of provision of service (i.e rendering of service) is outside.,Ee .n
taxable territory in terms of rule 9 of Place of Provision of Service Rule 2012 2 )%@]

- JR,· .. _ ·-·/4~•:-?25



4 V2(ST)(161)A-ll/16-17 AND V2(ST)36/A-1l/2016-17

\

(POPSR- 2012 in short). Therefore it is not import of service hence appellant
are liable for tax under section 68(2) of CEA, 1994 read with rule 2(1)(d) of

Service Tax Rules, 1944.

5. Personal hearing in the both appeal case was granted on 21.12.2016.

Shr Jigar Shah, Advocate and Shri Jagrut Shah, Executive Taxation

appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Sort question to be decided is as
to whether or not online periodical service received is liable for service tax.

7. Definition given in rule 2(L) of POPSR, 2012 is ..."online information

and database access or retrieval services" means providing data or

information, retrievable or otherwise, to any person, in electronic form
through a computer network". Appellant are port service provider and it is
necessary for them to keep track of movement of LNG tankers across the

.,
globe, shipping market etc, therefore they have subscribed said online

· periodicals. Said periodicals with data/information useful for port business
are available in electronic form through internet i.e. computer network,
therefore said online periodical· service is covered under rule 2(L) of POPSR,
2012.

7.1 Adjudicating authority has relied upon erstwhile definition of period
prior to negative list era to establish that said service is not covered under
online information and. database access or retrieval services. Erstwhile

provisions of definition should not be resorted when classification of service
itself is done away for post 30.06.2012 period. With the enforcement of
Finance Act 2012, Section 65 relating to the "definitions" of the various
terms relating to the service tax has been omitted. However, two important
sections which have been introduced defining the new service tax code are f)
Section 65B which provides for a whole new set of definitions in context of · ~
taxable services under the head "Interpretations" and Section 66D which
states the "Negative list of service",

0

0

7.2 Para 5.9.5 of Education Guide published by CBEC after introduction of.ii"±.· ea 5%3°new regime of service tax throws a good light on "Online information an@/ €7& }2<'
database access or retrieval services". It is reproduced as below.. '{ _, {

'~"'·..3



5 V2(5T)(16l)Acil/16-17 AND V2(ST}36/A-ll/2016-17

"Online information and database access or retrieval services" are

services in relation to online information and database access or

retrieval or both, in electronic form through computer network, in any
manner. Thus, these services are essentially delivered over the

internet or an electronic network which relies on the internet or similar

network for their provision. The other important feature of these

services is that they are completely automated, and require minimal

human intervention.

0

,.

7 .3 Appellant's services are providing database and information related to

business undertaken by appellant, through computer network. Said services

are like services stated in above para 5.9.5 of Education Guide published by

CBEC. Said service is not like online commercial coaching classes.

Adjudicating Authority has relied upon judgment of Dew soft Overseas Pvt.
Ltd v CST, New Delhi [2008 -TMI - 1525 - CESTAT NEW DELHI], wherein it
was held that online computer training through interactive process is not

covered under the scope of online information and database access or

retrieval· services. Since appellant is not providing online commercial

coaching classes, said judgment is applicable to present case.

8. Section 66A, which existed prior to 01.07.2012, in addition to the then
main charging Section 66, under the old law, gave the statutory backing for

levy of service tax on import of services. Section 66A is was applicable for,.

services rendered by the person located outside India, in India and received
by the service provider in India. levy of service tax on services rendered

O outside India and also received outside India was covered under Rule 3(iii)
of the· then prevailing Taxation of Service (Provided from outside India and

received in India) Rules, 2006 (referred to, popularly, as 'Import of Services

Rules') provided that, the only .requirement for levy of service tax (under the

old law) was that, such services should have been received by a person
located in India. In old era there was no necessity that the service should
have been received in India, so long as the service was received by a
recipient located in India. Earlier, import and export of services rules were
existing in service tax legislation for deciding the service tax implications on

cross broader services. Export of Services, Rules, 2005 and Taxation of
Services (Provided from outside India and received in India) Rules, 2006
were existing. The Place of Provision of Supply Rules, 2012 (POPSR, 2012)
introduced with effect from July 1, 2012 vide Notification No. 28/2012-ST%,
dated June 20, 2012 replaces the erstwhile Export of Services, Rules, 2005/ {
and Taxation or services Provided from outside mdta and received in mdl@ } hf]

• I8 j$"•~·-· : --~,=;~;/1
». i t a



6 V2(ST)(16l)A-ll/16-17 AND V2(ST)36/A-ll/2016-17

Rules, 2006.The new POPSR, 2012 will, on the other hand, determine the

place where a service shall be deemed to be provided, in terms of section

66C of the Finance Act, 2012

9. From 01.07.2012 service tax is payable on all services rendered in the
taxable territory except the services as mentioned in the negative list and

those granted exemption from the levy of Service tax. The essence of

Service tax is that a service should be taxed in the jurisdiction of its
consumption. The new charging section, Section 66B of the Finance Act,

enables taxation of such services as are provided in the taxable territory.
Thus, the services that are provided in a non-taxable territory would not be
chargeable to Service tax. Thus, the taxability of a service will be
determined based on the place of its provision. Therefore, it becomes

essential to determine the "place" where the services have been provided or

deemed to have been provided or agreed to be provided or deemed to have
been agreed to be. provided.

10. As per rule 9 of POPSR, 2012 of such online periodical service is "place
of service provider" i.e. out side taxable territory. Therefore it is not import
of service for appellant and not taxable also in terms of section 66B of CEA,

1994 vide which 'Dnly services performed in taxable territory are taxable.

11. If the Service provider is not located in the taxable territory, and
.service receiver located in taxable territory, and service is provided in
taxable territory only then service receiver will be liable to pay tax as Import

of services under rule 2(1) (d) of service tax rules 1994 read with 68(2) of
CEA, 1994. In the instance case place of provision of service is out side
taxable territory in terms of rule 9 of POPSR, 2012, said services are not
covered under rule 2(1) (d) of service tax rules 1994 read with 68(2) of

CEA, 1994. Appellant is liable to pay tax and consequently penalties imposed
in impugned OIO.

0

0

12. From para 1 of Circular No. 202/12/2016-Service Tax dated
9.11.2016 it is ample clear that online information and database access or
retrieval services [OIDAR] are not liable for service tax as the place of
provision of service is non-taxable territory i.e. location of foreign service
provider in terms of rule 9 of Provision of Service Rules, 2012. Said para 1.., . ..

s«rose»... 7@@
"At present............................................ Further, in view of Place of ( ,,,;;.-) 1.}

t..s:. ho,·

Provision of Service Rules, 2012 rule 9{b), with respect to online :.:'ti~/
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information and database access or retrieval services [OIDAR], the

place of supply is location of service provider and thus such cross

border B2B/B2C services provided by a person in non-taxable territory

and received by a person in taxable territory are outside the levy of
service tax."

13. In view of above, I set aside impugned OIO's dated 28.01.2016 and

30.08.2016. Consequently appeal filed by the appellants is allowed.

14. 3141a aarr a fr a± 3r4hat a Gqzrl 3qt#a ah farr sar ?1

14. The both appeals filed by the appellant stand disposed off in above

terms.
0

ATTESTED

••SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

0 To,
M/s. Hazira Port Private Ltd.,

101-103, Abhijeet- II,

Mithakhali Circle, Elisbridge,

Ahmedabad- 380 006

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commr, Service Tax Div-II, APM mall, Satellite, Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File .

7) P.A, FIle.




